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4 aCOURT of GENERAL SESSIONS | 


of the Peace, hoiden in and for the 





\dictment, against one 


ih 


as 


iwabeth Kirk, 


City and County of New-York, at the rf for receiving the same money, knowing 


City-Hall of the said City, on Monday, 
the 3d day of July, in the year of our 


Lord, one thousand eight hundred and | 


twenty— 
PRESENT, 
The Honourable 
PETER A. JAY, 
Recorder of the City. 
STEPHEN ALLEN, and ? 
GEORGE B. THORP,  § 


Jidermen, 
rh 


P.C. Van Wrex, Dist. tt. 
Joun W. Wyman, Clerk. 


(CUNNING ARTIFICE TO STHAL.) 
WILLIAM COOK, JOSTALD AGAR, 
AND JOUN B. SMIUPIPS CAS 


Pa 
tae 


Vay Wyex, Couusel for the prosecution. 
Patce & Ropman, Counsel for Cook and 
Jlavar. 


Scott, Cowasel for Saith. 


Quere: Whether, on a motion in arrest of judg- 
ment, an indictment for grand lareeny against 
three persons, containing a count against a 
fourth, tor receiving the same goads, mention- 
el] inthe counts for grand larceny, knowing 
them io have been stolen, is good after verdict 
agaist the three, the fourth not having been 

_ tried. 

rhe most experienced and consummate villains, 
who devise and execute the most cunning 
schemes, (it is wisely urdered) are destitute of 
common prudence. 


So far as this case has progressed, no 
Point of importance has been decided ; 
but the facts are interesting, and may be 
uselul to foreigners, who may come to 
(his country with any considerable mo- 
ney. 

‘he prisoners were indicted for grand 
larceny, in stealing a quantity of gold, 
‘t American, English, French, and Ger- 
man coin, some of which was particu- 


i 
|! : 
| statute, &c. 





lat number 4 Front-street. 


itto be stolen, against the form of the 


It appeared, from the testimony of the 
prosecutor, that he recently arrived in 
this city, a stranger, from Germany, and 
put up at the house of Reuben Decker, 
who keeps a tavern and boarding honse, 
‘Lhe witness 
had a black trunk, containing the gold 





t 


coin, specified in the indictment, and his 
clothes ; and he left this trunk in charge 
of the landlord, who put it into his bed- 
room, in the second story. At five 
o’clock, in the afternoon, the witness, in 
presence of Cook and Hagar, counted 


this money, and found it was all there. 


Cook and Hagar were boarders in the 
same house, and Hagar’a bed-room was 


/a room in the third story, the door of 
| which was within but a few feet of the 
, witness’ bed-room door. 


| Cook had often inquired of him what 











he intended to do with the money, and 


'on being told by the witness, that he 
calculated to purchase a place, Cook re- 
presented that he had five hundred a- 
cres of land a short distance back of Al- 
bany, near the glass factory. 

In the evening there was a player on 
bagpipes, who had been procured by 
Cook, for that purpose. He made a 
great noise: many people collected 
the witness treated, and was treated oy 
the prisoners ; and at abont eleven, he 
asked Hagar to go to bed, who went, 
‘and on going into the room of Hagar, 
land just in the door, the witness found 
ithe black trunk rifled of its contents, and 
| his clothes scattered round the floor. 

Richard Merian, a very intelligent 
man, thouvh in a humble sphere of life, 
on being swora, as a witness on behalf 
of the prosecution, testified. that he 
came from Albany, in the sloop Hard- 
ware, Cant. Cropton, for the purpose of 








larly specified in the indictment, to the || getting into business as a grocer, in this 
mount of $1560, the money of Justus | city. The witness knew Smith, one of 
“partzell, on the Ist day of Jply instant. |! the prisoners, aad one Holden in that 


TOL. ¥. 


12 
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place. Smith owed the witness money ; 
and he ascertained where Smith lived, 
and, on Fuesdey, before the trunk was 
broken open, went to his house in 
Bancker-street, and related to him the 
object of coming to the city. Smiih told 
him that Pomeroy wanted to sell out; 

and, the next day, they went together 

to his house, at the corner of Spruce 
and Williem street. The witness in- 
guired of Smith, where Holden was, and 
he said that he had gove with Cook to 
Laltimore. On Friday, the day pre- 

ceding the robbery,the witness saw Cook, 


Hagar, and Smith, at Pomeroy’s, where | 


they used to meet. On the same day, 
and at the same place, 
versation with the witness alone: 
Smith, who had about $20 in movey, 
with him, hoasted that he should 
soon be Hush in cash: he should lave 
a ioad. He said there was a 
boarded with Cook and (lagar. who had 
a thousand or two dollars, and Cook 
knew its situation : that Holden, kuowins 
where the room was, and the 
of the door, was to get the money. 

On Saturday, | in the day time, the wi 
ness saw Cook, Hagar, Smith, and Hol 
den, at Pomeroy’s ; and at about 
in the evening, they went away 
the witness went down to see 
the sloop, on board of which 
trunk, was at the whart. He asked an 
acquaintance, from Albany, to teke a 
walk, and, on their return, while 
witness was silting on the deck of the 
sloop Hardware, at about nine o'clock. || 
Cook came on board, ran across 
deck, and called on Sandy, a Scotchman, 
who played on bagpipes, and was on 
board a sloop lying next the Hardware. 
Sandy said he could not go, as the cap- 
tain of the sloop wanted him to play for 

ire young ladies. ‘The witness asked || 
( coal what he wanted of the bagpipes, 
who replied, that he wanted Sandy to 


seven 
~ ada 


whether 


play for a company. Cook then touch- }| 
witness, and requested him to |, 


ed the 
step ashore. 
Coo ic 
ger 
Gt. t 


The witness did so. when 
tO cae 5 
nec with yeu, apd has apprized , 
you cioucy mn. There isa Dutchmaa, | 
who has inuca money, and I have seen 
it this day. We want Sandy to make all 


Smith had a con- 
when | 


fellow 


sttuation | 


t. 


Wats is 
the 1 


the | 


calc, 10 eftect, ‘* You are a stran- || 
Lut Smith says he is ac-| 
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i' the noise he can, whlule Smith and fo. 
den get the money.” The witness hey, 
stated, that he then understood thy 
Smith was to aid Holden, who was y 
get the money, as he knew wheie 
was. Cook further stated to the Wiiness, 
that Hagar and himself were to stay be. 
low, while the bagpipes were plaved, 
and keep the company tn tow. — Ti 
|! whole were then tec meet at Smith: 
house, if they got the money. ‘ And, 
(contmued the witness) ‘* they did go 

for | saw the money counted 


| 
tf 


‘the re, 
| out.’ 
Sandy cid not go at that time. The 
| witness asked Cook where he boarded 
"who directed him tu come on, and kesy 
behing him: anc he then conducted the 
'wituess to Deckers, where he foun 
Hagar. The witness, on his way hacg 
to the sav Smith and Holes, 
dressed differently from what they wer 
before ‘Lhe witness went on board th 
sloop, was determined to watch their 
movements: for it seemed strange t 
_ were to get this money, 
many people were uy . 
and pas ed the h ge and hes 
ples ing. » his way, be 
from Deckes *s, turning 
very fast. The 
and he went to 
fastened. There be 
and some one Sooked 
cried out, * D—n you, whi 
about’? Smith. who was a 
said that Holden had got the 
money, and had gone home with it; aud 
Smith then came down. The witnes, 
| by the direction of Cook, then went witl 
' Smith to the house where Helden wa 
| who said he had the money, and showel 
i) at. It was all volled up in papers, whic h 
they pulled off. The witness went oul 
ii 3 and came back, when he found Smith 
| Holden, and Mrs. Kirk, connting the 
| money in a bed-room. They coun'et 
out, as they said, three hundred ave 
thirty odd pieces of gold, which the! 
i|tied up in a handkerchief. When 
was asked what was to be done wita the 
pes A Mrs. Kirk said, she would plat! 
but Holden said, that he would ;™ 
it under his pillow. They were ver 
| anxious that the witness should stay # 
| might; but he told them he could 10! 


sloop, 


but 


huin, how 
whit 


went meds 


' he } 


le so 
nmugmipes 
‘00k, FONE 
nd walking 
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Wwiueh was 
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- ° (Tv 5 , | i; i {? ‘ , 41) : > 

nd tually went down to the sloop. Ou {to fim? Bat, in one search for matives 
ying On board, he tried to awake one }) ot action amo ny sach men, atervery step 
Hin 7 a a Za ew. 


heney, the cook, tor the purpose ot i we are jnyoly< Ain difficulty. Wie aan 
jsclosing to him the matters he had wit- 1 prudence an! foresight, which we deem 
‘ , , v4 - } 1 > - t > 2 5 ’ : ss 
yossod, mM relation to the theft > VUE} ssential, even in ¢ nducting the ordima- 
heuey Was sO sound asleep, that he i tY cooceras of tite, and much more so, 
suid not easily be awakened, and the ia SChome fraucht with hazard. sé« em to 


vjlvess Went to bed, determined te in- | be overlooked and «disregarded. by men 


him in the morome. Vhen the () of the character vocer consis rations 


orm 


riness arose, he went on deck, and un MN as it Providence, in bis goolness, had re- 
lerstood that Capt. Cropton had been): solved to frusteate villany, and « to 
ent for to go up io the police, on ac-}! bring io naught the counsels of the 
aunt of a robbery. The witcess then | wicked” 
vent into the state-room, aad relaied the lt apeoarad, principally from the cross 
shole affair to Cheney, who proposed || examination of Merian, that he was 
» go up to the police. Uctore they | tweniyfive yeurs of age, had beena gro- 
‘arted, the captain returned, to whom) cor in Albany; kacw Smith, and hada 
heney disclosed the facts; and the |) slight acquaintance with Holden; bat 
apitin then preposed to go to Decker’s. | did not know Cook nor Hagar. 
They went there, but could not tind the witness thought, when Smith 
in : and the captain and witness then [told him, that he should 00m be Lesh 
ventio the police, and found the magis- ;) with movcy, that he intended to rob the 
rates absent. It was between five and |} man, and remonstrated with hea: and 
iin the morning. Ata porter house, || the reason the witness did nat disclose his 
var Tamimany-Hall, they were reter-) knowledge of the scheme, before or au- 
bed to Col. Warner’s, where they went; |; rma ihe evening the robbery was com- 
ud, after he had dressed him<elf, he wa: |j mitted, was, that be t! ought if he kept 
pibrmed of the urgent nature of the i it still untsl the next morniag, all the 
business: and the witness told him the rt prisoners might be taken, and the money 
place where the money was, and that || recovered; as they told him they were 
Jivn the men and money might be fonnd. |, all to stay at Smito’s that night. The 
Col. Warner immedi ely precured || wituess was a stranger in the city ; and 
Hays and Dusenberry, and went, with || thonght, that if he made the alarm at 


he witness, to Smith’s house. The oi- || Decker’s, before the scherae had been 
ucers kept back, while the witness went || effected, that the prisoners would have 
in, and fonnd Mrs. Kirk, who said tiat jj said at was all false, and no good pur- 
sone people had been there about the |; pose would have been answered ; bat 
money, and Smith would be taken; but |! from the commencement, he was deter- 
the money was safe, as it was planted. | mined to bring them out; and, fur that 
She said she suspected the witness, be- || purpose, deemed it the most prudent 
cause he would not stay the preceding i course, to pretend to enter heartily into 
night. The officers came in, and on ? their plan. 
searching, found the monev. ! Renben Decker, on being sworn, 
Ina critical cross examination, con- |’ stated, that Cook, and one Adams, came 
dicted, principally, by Price, the wit- || from Albany, in the Hardware, and took 
hess answered promptly; and through |) board with the wuiiness, alleging they 
the whole, avoided eventhe appearance || brought goods with them. C ook got 
ot contradiction or inconsistency. Itdoes, |i Hager to board with the witness, and 
deed, seem very extraordinary, that he |) became answerable for his board, They 
should have been so easily admitted acon- || both made preparations for ~~. . 78 
fident in this nefarious scheme, without |! on Saturday, the day taid in the ladict- 
any adequate motive. His aid was not!) ment; and, a short time before this, 
Wanted ; though he knew Smith, he was Havar paid three week's board, ending 
but slightly acquainted with Holden, anda |j on Monday, the 3d day of July. . On Sa- 
‘tranger to the other prisoners; and for | turday, thes Aoth pretended sickness : 
what purpose was the plan developed |; but, in the aficrnoon, Cook said he wae 
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going to get the bagpipes. The witness || rian said it was } but a sinall parcel Oily 
tolu him it was not best; but he said || was found, in an obscure corner, amony 
that he wanted a ud re J, as he was go- |! some blacking bottles. They left the 
ing to Boston, and that he would ra- || house, despairing to find more ; by! 
ther give $20, than not have the bag- ‘| Merian being contident it was planted \y 
pipes. |! the cellar, the witness returned wy\\ 
In the evening, Smith came swageer- || him, and, after digging some time, the 
ins in, dressed like a sailor, cursing and jj remaining part of the gold, was fous) 
swearing. Cook asked him if he had |: buried under a stone. 
any money, and seemed to behave to}! By Silas Parcell, and William Wooss, 
hiin strangely. While the bagpipes | the intimacy of Cook, Smith, and Haga; 
were played, about twenty or thirty || down to the time the theft was com. 
boys apd men collected, the women of || mitted, was proved. 
the house danced, aud Smith made aj| Adeline Harkerson, on being swor, 
great noise. Hagar called for punch, || stated, that she lived at Pomeroy; 
which he had not done before, while in'| where she heard Cook, Holden, ani 
the house ; but Cook called for move li- | Smith, discoursing together, about ge. 
quor than any of the rest ; and Spurtzell | ting the Dutchman’s money ; and aie: 
was oeften treated, and, tn his turn, treat- 4 she was told about the robbery, and say 
ed the others. The prisoners, during || his distress, she mentioned to Smith 
the evening, often went out and return | that the poor man had been there cryin 
ed, and the conduct of Smith, in that par- 1 about his loss, when Smith said, ** D—y 
ticular, was extraordivary : but the wit- || him, let him cry; 1 have got the mo 
ness had merely a glimpse of Holden || ney!” 
during the evening. | Van Wyck read the examination o/ 
After the alarm was made by Spurt-}| Hagar, which stated, that on Saturday 
ze\l, the witness found that the doors |! Cook told him the manner in which the 
leading to the bed-rooim where the trunk || money might be obtained ; and the ex 
wis, had been broken open, and a bed, || aminant told him he would have nothin: 
which was before one of them, removed. | to do with it; and Cook replied, thai 
His suspicions fell on Smith ; for he had |j he was not half aman. The examine 
never been to the house before, to the |) tion denied any concern in the theft. 
knowledge of the witness. He attempt- | The principal testimony, on bebzli 
ed to take Smith to the watch house, || of the prisoners, was that of Noal 
who abrsed him. Hagar and Cook | Pomeroy, who stated, that he had bee: 
were taken to the watch house, by || acquainted with the prisoners in Albany, 
the witness, who requested them to)) where he formerly lived, and that ta 
inform him about Smith; but they de- I years ago, Hagar was a deputy sheri 
clared they did not know him before :| of Schoharie county. 
that evening ; and this made the wit- I Cross examined by Van Wyck: @ 
ness suspect bim more and more; but i Have you not seen Hagar, from day 
Cock and Hagar were not detained. || day, in the state prison in this city ? 
The witness went to the police, and || The witness declined answering ; aud 
found out where Smith lived, and went} on an objection to the inquiry, it wai 
to his house for him, and at leng‘h found |! overruled . 
him in a neighbouring porter house, but f 
he denied that the witness had authority 
to take him, and went off. 











| Van Wyck offered to prove, by parol, 
that the witness and Hagar, had both 
| been in the state prison ; but the Re- 
It appeared, from the testimony of|; corder decided that, to prove. this, i 
John S$. Dusenberry, that Mrs. Kirk, | was necessary to produce the records 0! 
whom the officers found in Smith’s house, || conviction. 


denied that there was any money tn the 1 John B. Roome, the keeper of thal 
house; and while Col. Warner and | 


| prison, however, testified, that while he 
Hays were talking with her, Merian and | knew Hagar. his character was that o 
the witness proceeded to search the || a convict in the prison ; and the charat 
house, and dig in the cellar, where Me- |i ter of Pomeroy was very bad. 
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The case was summed up by the re-| 
spective counsel. Rodman contended 
pat Smith and Decker were the thieves, | 
and that his clients were innocent. ‘The 
three counsel, however, concurred in | 
this, that Merian was deeply concerned | 
1 the scheme, and that no reliance 
should be placed on his testimony. 


Van Wyck, on the other hand, insisted |! 


chat it was owing to the incorruptible | 
integrity of Merian, that this scheme of | 
villany was disclosed, and that his rela- | 
tion was entitled to full belief. 
The Recorder charged the jury, that | 
there could be no doubt of the guilt of 
Smith. With regard to Cook, he could 
not be convicted, unless the jury belleved 
Merian : whether he was to be believed, 
was a question for the jury. As to Ifa 


Pee 
cannot exonerate himself by alleging that the 


injury was the result of accident, and in selté 
detence. 


The prisoner was indicted for an as+ 





i 
' 


i Cullen, on the 25th day of October last. 
i 





gar, the circumstances were strong. | 
These the Recorder adverted to, and | 


left the case to the jury, who found the | 
prisoners guilty. 


counsel moved in arrest of judgment, on 
the ground, that there was a count in the 
indictment, against Elizabeth hirk, for 
receiving siolen money, knowing it to be 
stolen. ‘This offence, the counsel con- 
tended, was a misdemeanor; and they 
produced authorities, to show that counts 
for a felony and misdemeanor, in the 
same indictment, are incompatible, and 
cannot be joined. 1 Starkie, p. 40. 1 
Chitty, Crim. Plead. p. 210, 214. 

Van Wyck, contra. 

The court suspended the sentence. 

Holden has been arrested in Albany, 
and brought to this city. His trial, 
and the result of the motion before the 
court, will be presented hereafter. 


ASSAULT AND BATTERY—ACCIDENT. 
MARTIN BURKE’S CASE. 


J.D. Fay, Counsel for the prosecution. 
Price & Davin Granam, Counsel for the 
prisoner. 


One who in consequence of abusive language 
Waiich he uses to another, in his own house, 
on being attacked by him, casts a glass tum- 
bier in his face, and euts out one of his eyes, 


sault and battery, committed on John 


It appeared from the testimony of the 
prosecutor, that on the evening of the 
day last mentioned, the prisoner was in 
the store of the prosecutor, and made 
use of very abusive and degrading lan- 
guage towards him, and first called him 
aliar. The prosecutor told him to go out 
of the store, and struck him on his arm 
with an umbrella ; upon which the pri- 
| soner struck down and extinguished the 
| candle ; and at the same instant sudden- 
ily cast a glass tumbler in the face of the 
prosecutor, and cut out one of his eyes. 
|The injury was so severe, that for six 


| 


‘weeks the prosecutor could not see with 


| 
' 


|| either of his eyes, and lost one of them 


. | . ti © § 
On being brought to the bar for sen- 1 entirely 


tence, on the last day in term, their |) 


On the part of the prisoner, it was 
testilied by Michael Pcndegrast, (ante 3d 
vol. p. 11.) that the prosecutor called 
the prisoner a liar first, and then struck 
him on the head with an umbrella, be- 
fore ordering him to leave the store. 

Graham contended, in the first place, 
| that the prisoner, in casting the glass, 
did not intend to cut out the prosecutor’s 
eye. The offence consists in the in- 
tent; and should the jury believe that 
the particular injury was accidental, 
then, in the second place, they ought 
to acquit him, because he was acting in 
self-defence. 

The Recorder charged the jury, that 
the only question in the case was, whe- 
ther, when the prisoner threw the glass, 
| he intended to injure the prosecutor. The 
intent is to be inferred from the act; and 
though it may he true, in point of fact, 
that the prisoner, when he threw the 











glass, did not intend to cut out the eye 
of the prosecutor, yet this furnishes no 
excuse : it is sufficient if the prisoner 
intended to do an injury. If assailed, 
he had no right to make use of more 
force than was necessary in repelling 
the attack. 

The prisoner was convicted ; and, on 
the Jast day in term, being poor, was 
fined but $25 and the costs. 
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(APPROVER—CONFESSION.) 


SAMUEL McDOWELL and 
JAMES FARREL al. CARROL’S CASE, 


Van Wyck, Counsel for the prosecution. 
Repman & Davip Granam, Counsel for 
the prisoners. 


The testimony of an approver, if corroborated 
by the deelarations of the prisoner, is entitled 
to belief. 

Where several go toa place to steal, ard one of 
thein removes the goods to a convenient plice 
for the other to carry off, where they remain 
some time, and are tien carried off by the co- 
adjutor, he i is ailty as a principal. 

No bond of union can bind thieves to each 
other. 

The prigoners were indicted for grand 
larceny, in stealing a quantity of sewel- 
lery, consisting of watches, diamond 
broaches, and other articles, amounting 
to $1.209, the property of James Black, | 
on the t2th of May last. 

It appeared that the prosecutor 
feom Philadelphia to th city, a stran- | 
ger, and put up at the City Hotel, early 
in the evening. His trunk, containing 
the artictes, was placed in a reom in the 
second story, and before mice o’cloc. 
was stolen. A few days ago, fom infor. | 
mation derived from oue “Via. bk 


eliv, tire 


prosecutor found, in the house of Par- 


Carne | 


EW-YORK 


Ina short time there was an alsp 


‘made, and the witness was seized yy, 


| carried to bridewell, where he remap. 
ed until he was let out ef prison by mis. 
take 


of an officer. He was arrest, 


again, and put in bridewell; and under. 


‘standing the distress of the prosecuin 


ited, he sent for justice Christian, 


for his joss, which the witness regret. 


When 


‘he requested to send for Black, as he 
\thougit he might be of service to hin, 


| the ether 


Philadelphia from 


, again met with farrell, 


This was done ; end the disclosure too}: 
place waich led to the appr 
prisoners. 

It appeared from his cross exon 
tion, that 


ehension 


two years ago he first came to 
Lurope, and staid 
three vy then came to this city 
where Le staid ive months. He the 
sailed to Savannah, thence to Liverpoo, 
thence to New-Brunswick, thence to 
Beston, where he staid at farrel’s, ani 
froin thence sailed to this city, where ne 
who led him in 
the wicked courses which had brougih 
him icto his preseut situation. 
The material tacts related by Kelly, 
were corroborated : and tn the several 
examinations of the prisoners, they 


sonths : 


ail 


mitted they were at the City Hotel with 


rel, at the corner of Pump and Orchard- |, 


street, a shirt, which, on being  pro- | 
duced, he was confident was one which | 
was in the trunk when it was stolen; | 
but none of the jewellery had been, 
found. 

It appeared from the testimony of Kel- 


Jy, sworn as an approver, that there was |) structed the jury, thataf they believ 


a public dinner at the city hotel, the 12th, 
of May, and that the witness, in conia- 
ny with the prisoners, with whom ‘he |! 
had been engaged in the business of || 
atealing since he had been in this city, 
went there for the purpose of plunder. 
That the better to effect their object, : 
the witness mixed with the 
and pretended to assist them, and first | 


] 
} 
| 


1 


him 

The cause was summed up by the re- 
spective counsel; and it was made a 
point to the court and jury by Mr. Gra- 


cham, that when Kelly stole the trunk 


and put it in the entry, the felony was 
consummate, and the prisoners ougii! 
to have been indicted for receiving the 


goods, knowing them to be stolen. 


The Recorder, in his charge, in- 


that the prisoners went to the City Ho- 


‘tel, intending to steal, 


ser V unts, | | 


stole a bundle of clothes, which the pri- || 


soners carried off, and returned, and i; 


the witness stole the trunk containing | 


the jewellery, and placed it in the entry, 


convenient for them, and they carricd it | 


away. 


and took the trunk, 
after it had been put in a convenient 
place by Kelly, as related by him, they 
were euilty as principals. His honoui 
left the credit to be attached to the tes 
‘timony of Kelly, entirely to the 
who convicted the prisoners; and 0? 
the last day in term, they were each set 
tenced to the te prison ten years 
Kelly was convicted of another lare eny 
and was also sentenced. (See summ 
ry.) 
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CITY-HALL 


-oT-—-RESCUE-—ARREST BY MAGISTRATE 
ON VIEW.) 
‘OHN McKAY, PHILIP ROGERS, 
AND PATRICK McMANUS’ CASE. 


Vax Wyex, Counsel for the prosecution. 

nr. GranaM, Bocarous, Wirson, Da- 
vip Granam & Scorr, Counsel for the 
defendunts. 


A magistrate has a right, on his own view, and 
withont a warrant, to arrest one or more, 
while encaged in committing a breach of the 
peace, but not after the alfray has entirely 
subsided. 


The defendants were indicted for a 
riot, and an assault and battery on Charles 
‘bristian, one of the police magis- 


a 


tvates; and for rescuing a prisoner ar- | 
iested by that magistrate, on the 4th: 


day of July imstant. 


RECORDER. 98 
|| After the remarks of the respective 
|| counsel, the Recorder charged the jury, 
| that the question whether Rogers and 
| McManus were guilty of a rescue, de- 
| pended on the question whether the ar- 
| rest was legal. A magistrate, on his 
| own view, and without a warrant, has a 
“right to arrest one while engaged in 
committing a breach of the peace; but 
‘after it is over he has no such authority, 
| The Kecorder left it as a question for 
| 





ihe jury to determine, whether at the 
lime the magistrate arrested McKay, the 
allray continued, or had subsided. If 
i it continued, the defendants ought to be 
; convicted ; otherwise acquitted. 

|| ‘he jurors did not agree, and were 
|, discharged. 


i; 


} 


( ASSAULT.) 


The prominent facts were, that McKay, || 


having been insulted in the street, by 


‘wo persons not named in the indict- |) 


ment,and being heated with liquor, strip- 
ped himself and pitched battle against 


FAIRME’S CASE. 


i} ii ‘ 
4, D. Pay, Counsel for the prosecution. 
GARDENER, Counsel jor the prisoner. 


" , . i 
tiem. He acted like a madman, knock- 


ed several persons down, and being of a 
stout athletic frame, few were willing 
ii seize him. A mob collected; and he 


| fo pursue a man with a dangerous weapon, 
| ¢otming so near him, as that danger to his per- 
son tiay be reasuvuably apprehended, is an ase 


Sikutile 


vas hemmed round on all sides, by a 


ring of people, in the midst of whom he |, 


was walking round with uplitted hands, 


wing threatening gestures, and com- ;, 


planing of his wrongs. 

At this juncture, justice Christian ar- 
rived; and, demanding assistance from 
the citizens, seized McKay, but was in- 
terrupted by the other defendants, who 
rescued him several times; and Rogers 
threatened to put a bullet through the 
heart of Christian, who at length suc- 


“eeded in quelling the riot, and bringing 


the offenders to the police. 
The defence was rested principally 
on the ground, that at the point of time 


| The prisoner, a Spanish black, was 
indicted, tour an assault on Thomas D. 
Coxsen. 

It appeared, that the prisoner ran up 
stairs, armed himself with a fork, and 
‘taking it in a back handed manner, hold- 
| ing his arm across his breast, and the 
| point of the fork presented, ready to 
| strike a blow, advanced with a firm step 
| towards the prosecutor, who retreated, 
|but kept his eye on the prisoner ; and 
, before he approached near enough to 
-make a pass to stab, which the prose- 
'cutor believed was designed, he sudden- 
|!y cast a stone at him, and then leaped 


*. 


the magistate came up, the affray had |; upon him, and disarmed him. 


ended, and he had no right to arrest 


} 


|  Gardenier contended, to the court and 


McKay without legal process. In doing | jury, that the prisoner could not be con- 
30, the magistrate himself was a rioter, || victed, legally, because be was not, at 
and ihe other two defendants were jus- 
thiable in rescuing McKay. 

Uhe counsel, in support of this doc- 
‘tine, cited the 11th John. p. 486, and 
? Chitty’s Crim. Plead. p. 48, 80. 


i; any time, near enough to the prosecu- 
| tor to inflict a blow. Advancing to- 
|| wards the prosecutor, with a fork, with- 
1 out offering to strike, was not an assault, 
‘but mere empty gasconade. 








ote we 


——— 


=" = 


—. 


Ss 


— 


Meee mets + er oe 





= Se Se *< 
ee pe ale = 


Se 


ea 


At 








46 THE NEW-YORK, &e. 














The Recorder charged the jury, that || lowing, for two years each : the next fy; 
if they believed, from the facts, in this |, one year in bridewell; the next, the 
case, that the prisoner, armed in the |, same time in the penitentiary ; and the 
manner related, advanced on the prose- || remainder for shorter periods. 
cutor, and came so near him, as that 
danger might reasonably be apprehend. oe 
ed, he was guilty of an assault. — ' 

The jury convicted him, but recom- |; SUPREME COURT of the State of New. 
mended him to the mercy of the court ; York, holden at the City-Hall of the 
and he was sentenced thirty days to the City of New-York, in the May tery 











penitentiary. 1820— 
Before the Honourable 
J AMBROSE SPENCER, Chief Justice. 


WILLIAM W. VAN NESS, 
SUMMARY FOR JULY TERM. |i jox4s PLATT. 
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FORGERY. 

William Malloy, for passing and hav- | 
ing in possession, with an intent to pass, | 
a counterfeit bill, on the Phurnix bank, 
was tried and convicted, and sentenced | 
to the state prison seven years. | 


GRAND LARCENY. 
William Barnard, for stealing the | 


ee 


goods of Philip Holmes, was convicted || 
on confession, and sentenced to tie state 
prison five years. 

William Fairchild, for stealing the || 
goods of Lemuel L. White, was convict- | 
ed, on confession, and sentenced to the || 
same place three years. | 

Lewis Tredwell, for stealing the coads |! 
of Abraham K. Fish, was tried and con- || 
victed, and sentenced to the state prison || 
four years. | 

William Kelly, for stealing the goods || 
of Connell Doughty, was tried and con- 1 
victed, and sentenced three years to the || 
state prison. i 
| 


‘ 
tt 


| 
Louisa Morris, for stealing the goods | 
of Benjamin Field, was tried and convict- || 
ed, and sentenced to the state prison || 
three years. 
John Edwards was convicted, on con- |! 
fession, of this offence, and sentenced || 
three years to the state prison. 
| 
PETIT LARCENY. : 
William Cannon, William al. George || 
‘Thompson, Jacob Johnson, Peter O’Ri- |' 
ley, Francis Johnson, Abraham Watson, 
Martha Erwin, Jane ‘Tredwell, and Mary 
Kane al. Adeline Williams, were seve- || 
rally convicted of this offence, and the | 
one first named was sentenced to the |, 


. . | 
penitentiary three years; the two fol- || 
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'JOHN WOODWOKTH, 


‘facts in substance above stated, in rel 






















JOSEPH C, YATES, and ¢ 7™stices 


Janes Farruie, Clerk, 
(REGULARITY OF MESNE PROCESS.) 


ANDREW ALEXANDER, and others, 
adsm. 


DANIEL WHITE, Assignee, &e. 


Emurct & Wexirs, Counsel for defendant 
Ouvesx, Counsel for the pluintyf, 


A capias against @ prisoner on the limits, and hi: 
bil, tested at New-York, on the 15th of Mr 
1519, and returaable the first Monday ot 4 
gust then next, at Albany, was put ‘into t 
hands of EB. with expre:3 authority fromtl: 
plainti® s attorney, to alter the test and returt, 
in case it should not be fonnd necessary to 
liver it to the sheriff before its return, and! 
ease the prisoncrskould be tound off the limi 
atter its return. EF. B., in pursuance of that a 
thority, altered the writ, by testing it the 3 
day of August, 1819, returnable the same de 
at Albany, and delivered it to the sheriff, wh 
on the same day, arrested the defendants 
was heid that the process was regular. 


On the last day of this term, Emme! 
and Weils, on an afiidavit disclosing the 


tion to the alteration of the capias, mov: 
ed to quash the writ, and set aside ai 
subsequent proceedings, on the grouré 
that the alteration of the writ was iTe 
gular. 

Ogden read two several affidavits, dis 
closing the facts in relation to the auth: 
rity given by the plaintiff’s attorney \ 
alter the capias, as above stated. 

The question was well argued on bot 
sides, and a number of authorities wel’ 
read. The court, after mature delibe 
tation, denied the motion, with cost? 







